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Legal Notice
This Book Is Not Legal Advice.
Although Mr. Black is providing a lot of important and valuable information in this book, this book is not intended as legal advice. Also, reading this book or reviewing Mr. Black’s website or other information does
not establish an attorney–client relationship between the reader and Mr.
Black. The only way that Mr. Black can give you legal advice that you can
rely upon is if you consult with and then hire him by signing a written fee
agreement with him and receiving certain disclosures that are required
by law.
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Foreword & Acknowledgments
I always knew that I had a book in me. But this is not a scholarly book
for other lawyers. This is one that I have written for ordinary people that
have debt problems. If I have any skill, it is being able to explain a complicated thing like consumer bankruptcy law in a way that ordinary people
can understand.
I want to thank my late mother Nellie B. Black for her constant encouragement and for always telling me that I could do anything that I wanted
to do.
I want to thank my brother David B. Black for encouraging me to move
from the Midwest to the Great State of Texas and become an attorney.
I also want to thank the late Hon. Arthur L. Moller, law professor and
former U.S. Bankruptcy Judge for the Southern District of Texas for his
unlimited kindness, patience and generosity in teaching me bankruptcy
law and how to analyze bankruptcy issues when I was a lowly young law
student. He was a scholar and a gentleman.
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Introduction
My name is J. Thomas Black, Attorney at Law. I’m Board Certified in
Consumer Bankruptcy Law by the Texas Board of Legal Specialization. I
am licensed to practice law only in Texas. Bankruptcy law is federal law,
contained in Title 11 of the United States Code, so it is the same throughout the United States, but state laws, especially laws involving property,
vary from state to state so this book is concerned with Texas residents.
This information is provided to give you some general information about
the help available to you under the bankruptcy laws if you can’t pay your
bills, if you’re being harassed by bill collectors, been served with a lawsuit,
or if you’re facing a repossession, a foreclosure, a tax lien or tax levy, or
other debt problems.
Please keep in mind that this is general information only. This is not intended as legal advice for your particular situation. Only when your financial problems have been reviewed by an attorney experienced in these
matters can you receive legal advice that you should rely upon.
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Chapter 1

What is Bankruptcy Anyway?
In the United States, bankruptcy law consists of a group of laws contained
in Title 11 of the United States Code, which is federal law. Over 1 million
people file bankruptcy in the United States each year. Some bankruptcies
are Chapter 7 bankruptcies or “liquidation” bankruptcies.
Other bankruptcies are Chapter 13 or Chapter 11 bankruptcies which are
“reorganization” chapters of the Bankruptcy Code, where you are proposing to pay back part or all of your debts. Chapter 11 can be used by
individuals, but is usually used by big businesses, and is outside of the
scope of this book.
Bankruptcy goes back at least as far as the Old Testament, which says, “At
the end of every seven years you must cancel debts. This is how it is to be
done: Every creditor shall cancel the loan he has made to his fellow Israelite. He shall not require payment from his fellow Israelite or brother,
because the Lord’s time for canceling debts has been proclaimed.” Deuteronomy 15:1-2.
The word bankruptcy comes from “banca rotta,” the Italian term for “broken bench.” This came from olden times when merchants who went bankrupt had their benches broken so that they could no longer do business.
In early England, laws concerning bankruptcy were first passed in 1542.
Then, bankrupt people were considered criminals and could be jailed in
debtor’s prison or in extreme cases, sentenced to death.
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Early bankruptcy laws in the U.S. were temporary, when economic conditions turned bad, and then allowed to expire. Among other legal cases,
Abraham Lincoln handled bankruptcy cases as a lawyer, when a bankruptcy law was in effect. He also had serious debt troubles himself at one
time, and had his horse and other items seized by a creditor. His friends
bought the items back for him.
In modern times, with our consumer credit culture, there had to be a way
for people to get a fresh start, a clean slate, a new beginning to go on with
their lives after a financial catastrophe. Perhaps you lost your job, your
overtime was reduced, you had a failed business, you went through a
nasty divorce, or you or a loved one had a medical issue or were disabled.
Or maybe it was just poor money management that caused your debt
problems.
Whatever got you here to this point of reading a book about filing bankruptcy, actually filing a bankruptcy may be a necessary thing to get your
financial life back on track.

I M P O R T A N T

S E C R E T

For most people, filing a bankruptcy is not nearly as bad as they
think. Consumer bankruptcy is an “administrative” proceeding in
most cases, so it’s unusual that you would have to appear in an actual courtroom or see a judge. You must appear at one “meeting
of creditors” but usually no creditors appear, just you, your spouse
if he or she is filing bankruptcy with you, your attorney and your
Trustee.
I have many, many former clients that, many years after they filed bankruptcy, call me and tell me it really helped them, and that they are glad
they did it.
After a bankruptcy is completed, so long as you don’t default on new
debts, your credit can recover quickly. I have had clients whose credit
score has gone from 400 to 500 range to 650+ after one year, and 700+
two years after bankruptcy.
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Chapter 2

Do I Need to File Bankruptcy?
What are My Options?
Do you even need to file bankruptcy? Here in Texas, it can depend on
what debts you have, and what assets you have. If you only have unsecured debts, those debts that are not secured by any collateral, it can be
very difficult for a creditor to collect from you, so long as you have no
“non-exempt” assets, i.e. no assets that can be taken away from you.
One big reason that it is difficult to collect debts from people in Texas is
because in Texas, we do not have wage garnishment for ordinary unsecured debts, such as credit card debts. In most other states in the United
States, creditors that sue you and get a judgment against you for unsecured debt such as credit card debt can obtain a writ of garnishment from
a court, and have up to 25% of your pay deducted from your paycheck,
before you even see it. Ouch!
But here in Texas, we do not have wage garnishment for ordinary unsecured debts. We do have wage garnishment for child support, certain
student loans, and the IRS can levy on your wages for unpaid taxes. But
ordinary unsecured debts like credit card debts, payday loans, and bank
loans, cannot garnish your wages, even if they get a judgment against you
in court.
The only exception to that is if you lived in another state that did permit
garnishment when you incurred the debt, and you were sued and a judgment obtained against you in that state. Then the creditor can bring that
33

judgment to Texas, “domesticate” that judgment, and proceed to enforce
it using the laws of the state that you lived in previously.
In early times, it is said that people who lived in the Midwest or other
northern states and were in debt, would write “GTT” on their cabin door
in chalk, meaning “gone to Texas,” and their creditors would know that
they could not collect from them.
However, today if you just decide to not pay your debts, even just unsecured debts, the debt collectors can make your life miserable, they
call and call and call, and people get quite sick of it. Also, your credit
report stays bad for up to seven years, even if a judgment is not taken
against you.
Wh at a r e m y o p t i o n s ?
O p t i o n # 1 - Don’t Pay It; otherwise known as The “Jump In The
Lake” or “Pound Sand” Option. Most people want to pay their debts, if
they can. And you have to be pretty “thick-skinned” to just not pay your
debts and put up with the consequences.
But if you only owe unsecured debts, and have no non-exempt assets,
that is an option here in Texas, you can just refuse to pay your debts.
But you have to be willing to put up with the harassment, first from the
original creditor. The original creditor typically will try to collect from
you for at least the first 180 days after you stop paying on the debt. At that
point they are required by accounting rules to “charge-off ” the account,
and that appears on your credit as a “charge-off ” or “write off.” That is a
very derogatory item on your credit report!

I M P O R T A N T

S E C R E T

“Charge-off ” or “Write-off ” does not mean you no longer owe the
debt. It just means that your creditors have taken the charged-off
debt as a loss on their financial statements. They can no longer
count your debt as an asset for accounting purposes. They can still
try to collect it.
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But at that point, the creditor will typically either refer the account to a
“3rd Party” debt collector, i.e. a collection agency, or sell the debt to a
“debt buyer,” a company that specializes in buying defaulted debt. Then
the collection agency or the debt buyer will be calling you or sending you
letters, trying to collect the debt. I’m told that on average, debt buyers pay
approximately 8 cents on the dollar for defaulted debt, and then they try
to collect 100% from you.
I M P O R T A N T

S E C R E T

Here in Texas, creditors have 4 years from the date that you stop
paying on the debt to file a lawsuit against you for unsecured debt.
If they do not sue you within four years, they cannot sue you, that
is the “statute of limitations” on debt in Texas. However, if they do
sue you within the four years, and obtain a judgment against you,
the judgment is good for 10 years, and can be renewed every 10
years, indefinitely. Also, the judgment continues to accrue interest, so it just gets larger and larger.
So for most people, just not paying their debts and ignoring the debts, is
not the way they want to go. They don’t want to have to “look over their
shoulder” constantly, and wonder who the next collection call is going to
come from or if they’re going to be served with a lawsuit while at work,
or that sort of thing.
Option #2 - Debt Management Plans
A second option for some people to deal with their unsecured debts is to
contact a legitimate non-profit credit counselor, such as Money Management International, Inc.® here in the Houston area.
Credit counselors must be registered under Texas law with the Office of
the Consumer Credit Commissioner. Not sure if one is registered? Call
the Consumer Help Line at 800-538-1579.
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A credit counselor can give you good free advice about budgeting and
money matters. If they set up a “debt management plan” or DMP for you,
they will contact your creditors, and set you up on a debt consolidation
plan. For some people, this arrangement can work quite well.
If you’re able to pay a monthly payment sufficient to pay your creditors a
minimum amount every month, plus typically some interest, plus a small
fee to the debt management company, then this kind of arrangement can
help some people get back on their feet.
However, many of the people that consult with me have either already
tried a debt management plan and failed, or the payment is just too high
for them to even attempt to pay.
Option #3- Debt Settlements
The third option for some people to deal with their unsecured debt is a
“debt settlement.” In debt settlement, you offer a lump sum payment to
the debt collector to settle your debt. The remainder is forgiven. For example. A creditor or debt collector may accept 30 cents on the dollar, to
settle a $10,000 debt. He would make one lump sum payment of $3000 to
settle the debt, and the remaining $7000 would be forgiven.
That can be a good option for some people, if you have the lump sum of
$3000. Creditors will typically not accept monthly payments on a debt
settlement, or if they do, they will want it paid off in large monthly payments over a very short period of time.
Another disadvantage of debt settlement is that the $7000 that is forgiven
in the above example can be considered “taxable income” to you, when it
is forgiven. There are exceptions to this rule, if you can show the IRS that
you were “insolvent” when you made the debt settlement, or if you had
filed bankruptcy, or certain other circumstances. But you must keep in
mind that debt settlement is not easy, and it can have tax consequences.
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I M P O R T A N T

S E C R E T

There are many, many companies that solicit people on TV and on
the Internet to do debt settlements, and many are not operating
legally under Texas law. They are not registered with the Office of
the Consumer Credit Commissioner as required, they fail to make
required disclosures, and their fees are outrageous.

Typically, they charge a contingency fee based upon how much they save
you, and if you count their fee, and the amount that you have to pay, and
then any possible tax obligations that you may incur by way of the settlement, it may not even be much of a savings to you at all. Not only that,
you usually have to pay them in full before they even start to settle your
debts. We have seen a lot of horror stories with debt settlement companies; some have gone bankrupt, some have just disappeared with the
consumers’ money. Rule: If it sounds to be good to be true, it probably is.
Option #4 - Chapter 13 Bankruptcy
A fourth option in dealing with your debt problems is to file a Chapter 13
bankruptcy. In chapter 13, with the help of your attorney, you propose a
court supervised repayment plan, and pay back either all of your debt or
part of your debt, depending upon your ability to pay.
Also once you file Chapter 13, an “automatic stay” or federal court order
goes into effect, that protects you from your creditors’ collection efforts.
Your creditors are no longer allowed to call you, send you bills or statements, foreclose or repossess anything, file a lawsuit against you, or take
any other action against you to collect their debts, at least without first
getting permission from the bankruptcy court.
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I M P O R T A N T

S E C R E T

In chapter 13, if you are behind on your mortgage or vehicle,
the mortgage can be brought current through your Chapter 13,
and your vehicle can be basically refinanced and paid through
your Chapter 13 plan, even if it is delinquent and up for repossession when you file the chapter 13. My office can file a Chapter 13
case for you very inexpensively, and be paid our fee through the
chapter 13 plan.

Option #5 - Chapter 7 Bankruptcy
A fifth option in dealing with your debt problems is chapter 7 bankruptcy. In chapter 7 bankruptcy, you basically trade any “non-exempt” assets
that you have, for a discharge or cancellation of your debts. A discharge
means that the debts are legally canceled or forgiven, that is your personal liability to pay the debts is extinguished.
You can later pay the debts if you wish to after the discharge, but your legal liability to pay them is canceled. Creditors can no longer try to collect
the debts from you, and they must show the debts have a zero balance due
and “account included in bankruptcy” on your credit report.
In chapter 7, you must continue to pay on the “secured creditors” that
you intend to keep, such as your car, truck, or home. Certain debts are
not discharged in chapter 7, such as recent taxes, most student loans, and
any debts incurred through fraud, as well as child support, and certain
other debts.
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Chapter 3

Do I Need a Lawyer to
File Bankruptcy?
Do you need a lawyer to file bankruptcy? Well, it is legal and possible to
file Chapter 7 bankruptcy by yourself, without hiring an attorney. But I
don’t recommend it.
A debtor that filed by herself says, “I thought filing bankruptcy by
myself would be the cheapest way out. However, now the bankruptcy
trustee wants me to hand over all of my checking and savings accounts
totaling $5000. Now I no longer have the money to pay him, because I
spent it…”
I M P O R T A N T

S E C R E T

If you think hiring a good bankruptcy lawyer is expensive, try not
hiring one; that can be much more expensive!

In fact, you may not get a bankruptcy discharge if you file by yourself,
and make a mistake like the lady above. Hiring a lawyer can be much less
expensive, and the lawyer can make the process go much more smoothly.
In fact, very few people can successfully get through a Chapter 13 case
without an attorney; it is just too complicated.

3;

Don’t make a mistake; hire an attorney to help you with any kind of legal
proceeding. Not hiring an attorney can be disastrous. Lawyers hire other
lawyers to file bankruptcy for them, when they need to. I have represented several lawyers in bankruptcy over the years.
I also had a case several years ago where the person filed “pro se” or by
himself. A very intelligent gentleman had filed by himself, and this was
even before the 2005 amendments to the Bankruptcy Code, when it was
much simpler.
But the man did not understand, that he owned the stock in his small
business also, which was a corporation. So the Trustee was going to take
all the assets of his corporation. The man hired me and we were able to
negotiate a settlement with the Trustee, so that the business survived.
But it may not have worked out that well, and he could have lost his business. Not only that, but it was much more expensive than if he had just
hired an attorney to begin with.
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Chapter 4

What Is Exempt Property?
Will I Lose My Things if I File
for Bankruptcy?
A common question that I get when I consult with people about filing
bankruptcy is will I lose my property if I file bankruptcy? The answer is,
it depends. Most people that I meet with here in the state of Texas own
little or no “non-exempt” property.
Non-exempt property is property that you would lose to a Chapter 7
trustee if you file Chapter 7. In chapter 13, you generally get to keep your
nonexempt property, but your chapter 13 plan must provide to pay your
creditors at least as much as they would get if you filed chapter 7, among
other requirements.
What kinds of property are exempt in Texas? Your homestead, your principal residence, is exempt, with certain limitations. But you must continue to pay the mortgage payments, property taxes, and homeowner
assessments on the property if you’re going to keep the property in a
chapter 7 case.
Generally speaking, $60,000 worth of personal property is exempt for a
family in the state of Texas, $30,000 worth for a single person. However,
the personal property must be among the list of assets that is listed in
Chapter 42 of the Texas Property Code.
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The list of property that you do not lose in bankruptcy includes, generally
speaking, a vehicle for every licensed driver in the household, household
goods, furniture and clothing, two guns, food, tools, equipment, books,
a bible, farming and ranching equipment, etc. A complete list of all the
exempt personal property in Texas is in the Appendix.
Also exempt are things that come from “prairie times,” that might still
be appropriate if you live out in the country, such as two horses, mules,
or donkeys, and saddle, blanket, and bridle for each; 12 head of cattle;
60 head of other types of livestock; 120 foul; and household pets. Again,
some of our exemptions in Texas were written during prairie times, when
things were simpler.

I M P O R T A N T

S E C R E T

But because of that, there is no exemption for “cash on hand,” i.e.
money in your pocket or purse, or money in the bank, so if you
choose the exemptions available under Texas law and you file
bankruptcy, you want to have as little cash on hand or money in the
bank as possible on the day that you actually file the bankruptcy.
For most of my clients, that is not a problem, they don’t usually
have much money anyway!

As an alternative, we are lucky here in Texas because we are allowed to
choose the exemptions available under federal law, and under federal law,
there is a “wildcard” exemption that usually allows debtors to claim as
exempt a sufficient amount of cash on hand or money in the bank, if they
happen to have any.
Also exempt in Texas are such things as retirement plans, IRAs, as well
as annuities, life insurance cash values, and a lot of other things. If you’re
going to file bankruptcy, Texas is probably one of the best states that you
could choose to file bankruptcy in.
People used to actually move to states such as Texas in order to file bankruptcy, but as part of the amendments that changed the law in 2005, you
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can no longer use the exemptions that are in effect in a state in which
you have lived for less than two years. Also, if your equity in a homestead
exceeds a certain dollar amount, you have to have lived in the state for at
least three years and four months in order to claim the excess equity as
exempt.
What kind of property would I lose in the bankruptcy? Depending upon
what exemptions are chosen, you can lose things like cash in the bank,
stocks and bonds, accounts receivable, as well as investment properties,
brokerage accounts that are not IRAs or any kind of retirement plan.
Also, corporations or other businesses that you own may be at risk, it
just depends. That’s one of the most important reasons that you hire an
attorney to help you with a bankruptcy, is to analyze your property to
make sure it is all properly claimed as exempt, at least to the greatest
extent possible.
And don’t try to change property from nonexempt property to exempt
property after you are already in debt trouble or about to file bankruptcy.
If you do that, the resulting exempt property is probably not exempt under Texas law. Also, you can get into serious trouble and even endanger
your bankruptcy discharge if you move property from non-exempt status
to exempt status right before filing bankruptcy.
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Chapter 5

Filing for Chapter 7
Bankruptcy and Getting
a Fresh Start
Chapter 7 bankruptcy is intended to give you a “fresh start” or a clean
slate. By filing chapter 7, you are agreeing to trade your non-exempt
property (if any) for a discharge of your debts. As I explained above, most
people in Texas have little or no non-exempt property.
Non-exempt property that you would lose to a chapter 7 trustee are
things like rent houses, stocks and bonds that are not in a retirement
plan, large savings accounts, and other property of really great value.
Most people that are approaching bankruptcy have already sold or liquidated their nonexempt property, and have used the money to live on
or pay their debts.
We start your chapter 7 bankruptcy by filing documents with the bankruptcy court. The documents include a petition, schedules that list all of
your creditors and all of your assets, and a statement of financial affairs
that answers certain questions about your finances. Schedules also list
your income and expenses, and there is also a “means test” form that
must be completed to determine if you qualify to file chapter 7. Actually,
the “means test” form only determines if your case is “presumed to be an
abuse” of the Bankruptcy Code.
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If your income is over the median income for your state, you must undergo the means test. If you hire an attorney, the attorney will complete
that for you. Most people, even though their income is over the median
income for their state and family size, still pass the means test so don’t be
afraid of it.
If you want to file chapter 7 and you do not pass the means test, then your
attorney, if they are qualified and experienced, can explain options to you
whereby you may be able to re-arrange your affairs so that you pass the
means test, or the attorney can at least explain other alternatives to you,
including filing chapter 13.
In any event, after the filing of your chapter 7 bankruptcy, an “automatic
stay” goes into effect, which is a federal court order which tells your creditors they can no longer call you about your debts. They can no longer
send you bills or statements, and they can no longer repossess or foreclose on your property, at least during that the bankruptcy case, unless
they first get court permission to do so.
In chapter 7, if you wish to keep your home and vehicles, you should
continue to make payments on them. With respect to vehicles, it is usually required that you sign a “reaffirmation agreement”, which is a formal
agreement that revives your personal liability to pay for the vehicles or
other personal property. With respect to your home, it’s not absolutely
necessary that you sign a reaffirmation agreement, but many people do
for various reasons.
I M P O R T A N T

S E C R E T

There is even an option to “redeem” personal property in a chapter
7, so for example let’s say you owe $20,000 on a vehicle that’s only
worth $8,000. If you can pay the $8,000, the creditor is required to
give you the title to the vehicle, and the other $12,000 is discharged
and never has to be paid.
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You may say, how does that help me? Most people going through a bankruptcy don’t have $8,000 in a lump sum to redeem personal property, but
believe it or not there are “redemption finance” companies that, if the
vehicle is fairly new, they will finance the redemption amount for you.
If you hire my office we can get you in touch with one or more these companies to see if it makes sense in your situation to consider redeeming
your vehicles when you go through the chapter 7. Otherwise, you can just
continue to pay on them, and sign a reaffirmation agreement and keep
the vehicle or vehicles.
When your case is filed, the bankruptcy court will send a notice to all
your creditors that your case has been filed, and telling them that the
automatic stay is in effect. The bankruptcy court will also notify them of
the date for your meeting of creditors.
I M P O R T A N T

S E C R E T

Even though it’s called a meeting of creditors, in most cases few,
if any of your creditors appear at the meeting of creditors. Usually its just your chapter 7 trustee, and us, and the trustee typically
only asks you a few questions to make sure the information on the
documents that were filed is correct.

If you have any non-exempt assets, the trustee will arrange for you to turn
over those assets for sale. The trustee then deducts his or her commission from the proceeds of the sale, and pays your creditors as far as the
money will go. The remaining balance of what you owe us discharged or
canceled and never has to be paid.
Not all debts are discharged in bankruptcy. Generally speaking, the last
three years of income taxes are not discharged in bankruptcy, as well as
debts incurred through fraud, child support or alimony, most student
loans, and a few other kinds of debts are not discharged in bankruptcy.
Under certain circumstances, creditors must object to the discharge of
certain debts for them to be non-dischargeable.
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If a creditor objects to the discharge of one or your debts, or to all of your
debts, it commences what’s called an adversary proceeding or lawsuit
within your bankruptcy, which can be quite lengthy and complicated.
If you have a creditor that you believe may object to you receiving a discharge of a certain debts, or object to the discharge of all of your debts, be
sure to tell us when you come in and we can talk about it. If they have a
good reason to object, it can be possible to settle with certain creditors, to
avoid a long and protracted battle. Otherwise, if an adversary proceeding
cannot be settled, there is a trial and the judge decides the outcome. The
loser can appeal.
But in most cases, there are no adversary proceedings. Your creditors
have 60 days after your meeting of creditors to object. If no one objects,
you receive your discharge in the mail. Your discharge is a federal court
order that tells your creditors that they can no longer try to collect their
debts from you.

I M P O R T A N T

S E C R E T

In my office, following your discharge, we do a “credit cleanup”
which consists of notifying the credit bureaus that you have been
discharged and asking them to do a reinvestigation of all of your
debts, to be sure they are properly notated that you no longer owe
them, and that they were included in the bankruptcy. You receive
corrected credit reports in the mail, which I am happy to review
for you at no additional charge.

8:

Chapter 6

Save Your Property: Chapter 13
Filing chapter 13 can stop foreclosures and repossessions in their tracks,
and give you a chance to keep your property permanently! In chapter
13, the filing process is somewhat similar to chapter 7. We file a petition
for you, and the automatic stay goes into effect which stops all collection
actions against you, including foreclosures, repossessions, tax liens and
seizures, and other collection actions.
But in chapter 13, we propose a plan for you to repay your creditors at a
level you can afford.
I M P O R T A N T

S E C R E T

In my experience most people that file chapter 13 do so for one of
five reasons:
1. to stop the foreclosure of their home, and allow them to “catch
up” the past due mortgage payments over a period of time;
2. to stop the repossession of vehicles, to permit the vehicles to be
paid over a period of time
3. to stop the IRS or other tax authorities from seizing paychecks
or other property
4. to permit them to keep property that they would otherwise lose
to a Chapter 7 Trustee; or
5. if they have so much extra income (“disposable income”) that
they can afford to pay a substantial part of their debt, and they
would not be permitted to file Chapter 7.
8;

To prepare a plan, we first review your income and your budget. You pay
monthly payments to a Chapter 13 Trustee, who then pays your creditors, even if they don’t get all they’re owed. The difference is discharged
or canceled, just like in Chapter 7. A Chapter 13 plan usually lasts from
36 to 60 months.
If you’re in financial trouble, the U.S. Congress would prefer that you
file a Chapter 13 instead of a Chapter 7, if you can, so that your creditors
get something instead of nothing. Because of this, Congress has written
Chapter 13 so there are advantages to you to file Chapter 13. Besides,
most people want to pay their debts, if they can.

I M P O R T A N T

S E C R E T

What are some of the advantages to filing Chapter 13? Well, let’s
say you’re several payments behind on your home loan. Chapter
13 allows you to catch up these past due payments, as well as
your other debts, over a period of time, up to 5 years. This is true
even if your mortgage company has already posted your home
for foreclosure.

We have filed Chapter 13s as late as the day before the foreclosure sale,
and successfully stopped the sale and allowed our clients to catch up
the house through a Chapter 13 plan. If you have to file, try to come in
sooner!
Another advantage in filing Chapter 13 is that your secured creditors,
such as your car or truck finance company, furniture, jewelry or appliance store, are paid over the length of your plan, which often reduces
the amount that you have to pay monthly and allows you to keep the
property. Also, depending on the type of property and how long you have
had it, we can sometimes reduce the amount that you have to pay on the
property to its value, as opposed to what you owe on it.
This same refinancing or “modification of secured claims” also applies to
your other creditors with collateral, such as furniture, appliance or jewelry stores (NOT your home, except in very limited circumstances). In8<

terest on other debts, such as credit cards, stops entirely on the day your
case is filed.
This sounds complicated, but it’s really very simple for me to show you
how Chapter 13 can allow you to “adjust your debts” once you come into
the office and let me prepare a plan to show you how it can work. And,
it’s all perfectly legal.
In fact, if you’re in financial trouble, Congress wants you to use Chapter
13 to reorganize your bills and get back on your feet. Once your plan
is approved by the Court, instead of paying 10, 20, 30 or more different bills per month, you pay only your normal living expenses and one
monthly payment to your Trustee. He pays your creditors for you. And
you’re allowed to live and work in peace; your creditors can’t bother you
in any way!
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Chapter 7

Facing Foreclosure?
What Can You Do?
If you are posted for foreclosure in Texas, and if you want to keep the
property, don’t let the foreclosure sale take place. Foreclosure of your
mortgage cannot be undone in Texas easily, if at all. Once it happens, that
is usually it. We have no right to “redeem” a property once it is the subject
of a mortgage foreclosure.
It can be possible to unwind a foreclosure in Texas if there was some serious error in the foreclosure process, but don’t count on it. Don’t risk it; if
you are going to save your home, stop the sale from taking place.
In Texas, foreclosures can only occur on the first Tuesday of a given
month. In fact, in Texas the mortgage lender is required to give you a
“notice of intent to accelerate the loan” 20 days prior to calling your entire
loan due, assuming the property is your principal residence.
Once they accelerate or call your entire loan due, they will no longer accept one payment at a time, but will insist that you catch it all up at once,
in order to cancel the foreclosure. Following this notice, the mortgage
lender’s attorney must “post” the property for foreclosure by posting a
notice at the county courthouse door. They must post the property and
give you 21 days notice by certified mail of the actual foreclosure sale,
which must occur on the first Tuesday of a given month.
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When this occurs, you’ll probably get several letters from real estate
brokers, investors, and bankruptcy attorneys, soliciting your business.
People may even come to your house and make offers to buy your house,
certainly they will if there is a lot of equity in the property, that is, if the
property is worth more than what you owe on it.
What are your options if you’re facing foreclosure? If you have had a temporary issue with income, let’s say you were laid off for a few months, but
now that you’re back at work, you’re able to re-commence payments, you
may ask your mortgage company for what’s called a “forbearance agreement.” Under a forbearance agreement, which I would insist that they
give you in writing, they agree to stop the foreclosure in exchange for
you agreeing to not only make the regular payments going forward, but
also paying a “catch-up” payment. For example, if you’re now able to start
payments again, you could contact your mortgage company and propose
to pay one and one-half (1 ½) payments per month until you are current,
provided that they cancel the foreclosure sale.
Another alternative is for you to apply for a loan modification. Under
the “Making Home Affordable” or HAMP program, once you apply for
a loan modification, your mortgage company is supposed to stop any
pending foreclosure proceedings.
However, you must ask for the loan modification at least 10 days prior to
the foreclosure sale. And I would make double sure that they have in fact
stopped the sale. If they have not stopped the foreclosure sale then you
may want to consider filing chapter 13 or possibly seeking a state court
temporary restraining order or injunction to stop the foreclosure sale.
If your mortgage company won’t do a forbearance agreement, and the
loan modification has either been denied or is not practical, you may
want to consider filing chapter 13 to save your house. In chapter 13, a
petition can be filed with the bankruptcy court which brings into effect the “automatic stay” which stops the foreclosure from occurring,
so long as the mortgage company is properly notified ahead of time.
Then your attorney files a chapter 13 plan which proposes to catch up
the delinquent payments over a period of time, usually 3 to 5 years.
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During the chapter 13, if you change your mind and decide to sell the
house, that is possible. Usually it’s necessary for your attorney to file papers with the court to get a court order authorizing the sale of the property, to satisfy your purchaser’s title company.
Yet another option is known as a “short sale” where, if you can’t sell your
house for as much as you owe, you find a buyer and then get the mortgage
lender to accept what the buyer is offering, and forgive any difference that
you may owe. Sometimes second lien holders or even real estate agents
will agree to “take a haircut” in order to close a sale.
As another option, if you decide to surrender or “walk away” from the
property, that can be done in chapter 13 as well. Some people decide it is
just too much of a burden to continue to pay the house payments, insurance, taxes, maintenance, etc. and decide to surrender the property, at
least if they can no longer make payments and they cannot sell it and get
any money out of it.
What if I just want to surrender the property? Some people do not want
to keep their home and just want to surrender it or “walk away” from it.
If this is you, let the foreclosure take place. A foreclosure is an auction,
at the courthouse steps. If a third party bids on your property, not the
mortgage company, they must bid at least the amount of your mortgage.
If that happened, the mortgage would be paid and you would be out of it.
You would have a foreclosure on your credit for 7 years, but at least you
would not owe anything.
What other kind of foreclosures are there in Texas besides mortgage
foreclosures? There are also foreclosures of home-equity loans and home
equity lines of credit. In Texas, if your home equity loan or home equity
line of credit is delinquent and is foreclosing on you, they first must file
papers with the state court and get permission to proceed with fore-closure. Once they do that then they still have to “post” your property for
foreclosure and give you 21 days notice of the sale, as I explained above.
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I M P O R T A N T

S E C R E T

As a practical matter, your house would probably not be up for
foreclosure if there was equity in the property and you could sell
it. Therefore, many houses that are up for foreclosure have no
bidders. What happens then is that the mortgage company bids
on your property. They bid a credit against what you owe them.
They do not have to bid as much as what you owe them, and if
that occurs, you can actually owe your mortgage company money, even though you no longer own your house.

Most mortgage companies, at least in recent years, have bid the amount
of the debt at mortgage foreclosure sales so that you will not normally
owe money to them following the foreclosure. But it is possible.
There are also “ad valorem” tax or property tax foreclosures in Texas,
where people don’t pay their property taxes and the local county or school
district forecloses on properties for the taxes. Chapter 13 can also stop
these kinds of foreclosures. If the sale has happened, there is a limited
amount of time to redeem properties from tax foreclosure sales in Texas.
There are also Homeowner’s Association foreclosures in Texas, where if
you don’t pay your Homeowner’s Association dues. Your Homeowner’s
Association must first sue you and get a judgment, but then they can post
your property for a foreclosure sale, just like any other kind of foreclosure
in Texas, for the first Tuesday of a given month. All these kinds of foreclosures can be stopped, but you must act quickly, or it could be too late.
This is beyond the scope of this book, but a foreclosure is a taxable event
(it is considered a sale) and it is possible that you can have tax problems
by reason of a foreclosure occurring and you should discuss that with
your tax advisor.
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Chapter 8

Repo Man in the Cul-de-Sac!
What Can You Do to Save
Your Car or Truck?
Here in Houston, a vehicle is pretty much a necessity of life, at least if you
have a job and have to get to work. This is a big place! Over 650 square
miles! I have a few clients come to my office by bus, but most people in
Houston need a vehicle to get around, to go to work and to run necessary
errands.
In Texas, state law provides that a creditor with a lien upon personal
property like a car or truck may repossess the collateral if the debtor
(that’s you) is in default, that is, if you haven’t made payments, if you’ve
failed to maintain insurance on the collateral, or committed some other
breach of the underlying contract or security agreement.

I M P O R T A N T

S E C R E T

The creditor does not need to give you any notice of the repossession before they “repo” the collateral. In fact, the creditor is
unlikely to give you notice of exactly when or where they intend
to pick up the collateral, because they’re concerned that you’ll
hide it or otherwise keep it from them.
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One of the most embarrassing moments that I have heard of is the client that I had many years ago that came out of the grocery store, loaded
down with babies and groceries, only to find the repo man had taken her
car while she was shopping. She had waited a little too long to take care
of the matter.
Another lady had to call a taxi to come see me in my Houston law office,
because the repo man was parked in her cul-de-sac, just waiting for her
to leave the house so he could follow her and take her car. Talk about
intimidating! If you need help, see me or another experienced car repossession attorney promptly to avoid the repossession of your vehicle.
It is not necessary in Texas for a creditor to get a court order before repossessing collateral. That is, they can use “self-help,” by picking up the
vehicle themselves or having a repo company do it for them. This is the
most common way creditors repossess vehicles in Texas. They can get a
court order first if they want to, called a writ of sequestration, which basically orders a sheriff or other peace officer to get the vehicle. To get such
a writ, they first file a lawsuit against you, asking for all the money you
owe them, attorney’s fees and court costs, and any expense of obtaining
and selling their property. If the vehicle is picked up under a writ, and
sold, you’re then given credit against the debt for whatever the vehicle
is sold for. Always hire a lawyer if you’re served with a lawsuit or writ of
sequestration.
Now, even though a creditor may repossess without notice, and without
a court order, he or she is not allowed to repossess if the repossession
involves a “breach of the peace.” That is, a creditor cannot legally break
into your garage to get your vehicle, run you off the road, take it by force,
take it over your objection, or the like. Court decisions have held that it is
OK for a creditor to repossess a vehicle from a driveway or from a public
street, so long as it is done without a breach of the peace. What exactly
constitutes a “breach of the peace” depends on the facts of each case.
If a creditor does breach the peace while repossessing a vehicle, or repossesses
one without the legal right to do so, then the creditor may be civilly liable to
you for money damages for wrongful repossession, conversion, assault and
battery, or other “torts” for which you may be able to sue the creditor.

4:

Even though a creditor may not breach the peace in repossessing the
vehicle, please don’t just hide or refuse to surrender collateral to a lienholder indefinitely. You have a duty under the civil law, the Texas Business and Commerce Code, to make collateral available to a lienholder
when demanded.
There is also a Texas criminal statute, Hindering Secured Creditors, Section 32.33 of the Texas Penal Code, which makes it a crime to conceal,
remove, or harm, etc. property on which there’s a lien with the intent to
hinder enforcement of the lien. I don’t get reports that this law is used
that much, but it’s certainly on the books, so if you’re in default and a
lienholder makes demand on you for return of the collateral, it’s another
reason to see a lawyer right away.
What’s the usual result of repossession? Well, the repossession company
takes the repossessed vehicle to a storage lot or auction house, where it’s
stored for a period of time. Under state law, the repossessed vehicle must
be sold in a “commercially reasonable” manner. You must be given reasonable notice of the date, time and place of the sale, which has been
interpreted to mean no fewer than 10 days after the date you were given
notice of the sale, at the last known address the lienholder had for you.
This notice of the sale is intended to give you an opportunity to “redeem”
the vehicle by raising the money to get it back. Almost without exception,
a bank or finance company, whoever has repossessed your vehicle, unless
you file a Chapter 13, will insist upon you paying the full amount of the
debt, plus all expenses of repossessing and storing the car, to get it back.
Depending upon your circumstances, you may want to try to borrow the
money from a friend or relative to redeem it, have the friend or relative
co-sign a new loan for the vehicle for you to get the car back, or find another way to come up with the money. The repossession can be reported
on your credit report for 7 years. If you redeem the vehicle, that will show
up on your credit and I would think make it look somewhat better.
If you can’t (or won’t) redeem the vehicle, and you do nothing else, such
as file bankruptcy, then the vehicle will be sold, typically at auction, and
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the proceeds applied to the balance due on the loan, and you still owe the
difference between what you owed on the loan, and what the vehicle was
auctioned for, and this is often much less than what you could sell it for.
Also, the lender tacks on all the costs of repossession, storage and sale
fees, etc., etc.
If you don’t pay, the lender can then file a civil lawsuit against you for the
unpaid balance, and typically the debt will increase by another one-third
to one-half for the lender’s attorney fees and court costs. After that, the
judgment bears interest until paid. The judgment is good for ten years,
and can be renewed forever. The judgment remains on your credit report
for as long as it is valid.

Y O U R

R E P O S S E S S I O N

O P T I O N S

To stop a repossession before it happens, obviously I would suggest that
the debt be brought current, if you have any way to do that. You may not
know that sometimes lenders will agree to defer payments, put them at
the end of the contract, let you pay a payment and a half, etc., if you’ll be
able to make payments on time from now on.
Perhaps other arrangements can be made, depending on your case. But
be careful, sometimes lenders will lull you into thinking everything is
OK, and then “pop” the car. Don’t be stupid.
If there’s no other choice, consider filing a bankruptcy case. Under either
Chapter 7 or Chapter 13, an “automatic stay” or federal court order goes
into effect immediately upon filing the case with the court, which stops
repossessions and all other debt collection actions against you in their
tracks, by all your creditors, including the IRS.
Under Chapter 13 bankruptcy, a plan can be proposed, which consolidates all of your debts, and allows you to pay what you can afford to pay
over a 3 to 5 year period, with any unpaid balance at the end cancelled or
discharged. And you still get the title to the vehicle.
The plan re-finances the car and if you’ve owned the car more than 2
½ years, allows you to pay the lesser of what the car is worth, or what’s
owed, whichever is less, over a period of time, usually the 3 to 5 year
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length of the plan. We file a lot of Chapter 13’s to stop repossessions, and
we can usually get your case started for just the costs, which are currently
$356 for a single person or $386 for a couple.
Your responsibilities during the plan are to make your Chapter 13 plan
payment and keep the vehicle insured with “full coverage” insurance.
And your creditors are required to leave you alone- they can no longer
call you, send you bills, or threaten to take your property so long as you
comply with your plan.
Most people faced with repossession want to keep their car, so Chapter
13 appeals to them. But if you want to surrender the car, but don’t want
the lienholder coming after you with a lawsuit, you may want to consider
filing a Chapter 7 Bankruptcy. In Chapter 7, all of your debts, with very
few exceptions, are cancelled. If you are in possession of a vehicle with a
lien on it, you must pay for it according to the promissory note or contract that you signed when you bought it, redeem it, or surrender it to the
lienholder.
It may be possible to make other arrangements with the lienholder in a
Chapter 7 to where you keep the vehicle, depending on your case. You do
have the right to “redeem” the vehicle in Chapter 7 by paying the lender what the vehicle’s worth, but they can insist upon this money in full
and in cash, so you may have to borrow the money to do this Chapter 7
Redemption. Please note that this Chapter 7 Redemption is a different
right than you have under state law, to redeem vehicles after repossession.
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Chapter 9

I was Served with a Credit Card
Lawsuit. What Now?
Quite a few people come in to see me in my Houston law office carrying
a lawsuit that they have been served by a Constable or a private process
server.
A lawsuit is a legal proceeding commenced in a court by the filing of a
petition. A petition is a legal document asking the Court for relief. After
the filing of the petition, the court issues another paper called a citation
or summons, and it is “served” upon you, that is, handed to you in person, by a constable or a private process server appointed by the Court.
If you were sued in Justice Court or Small Claims court, here in Texas
you have until the Monday next following the expiration of 10 days after
you are served in which to file a written answer with the Court. If you
were sued in County or State district court in Texas, you have until the
Monday next after the expiration of 20 days in which to file an answer.
The purpose of the lawsuit is usually to have a judge determine whether
you owe the plaintiff money, and if so, how much. Once someone has a
judgment against you, they can use certain legal powers to force you to
pay the debt (or at least try). I’ll discuss some of these powers later.
Now the type of lawsuits that I’m discussing here involve collections,
where you are being sued for a debt. Other types of lawsuits, such as per-
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sonal injury suits, have similar rules, but I’m specifically discussing only
debt collection lawsuits here.
After you’re served (handed) the lawsuit and the summons by the sheriff,
constable, or private process server, I recommend that you hire me or
another lawyer, pronto. Because if you fail to answer a lawsuit, the plaintiff, say the bank or finance company, whoever is suing you, will obtain a
default judgment against you. They win because you didn’t timely answer.
If a default judgment is granted against you, the Court (the judge) will
sign a court order called a judgment, that says that you owe the plaintiff
whatever sum of money it is. The judgment “judicially determines” that
you owe the money. After a certain period of time, the judgment becomes
“final and non appealable,” not subject to any further legal challenge.
More than likely, the judgment will also order you to pay the plaintiff ’s
attorney’s fees, court costs, and interest that accrued up to the time of the
suit. This will probably increase the amount that you owe by 1/3 or 1/2.
Not only that, but the judgment will probably recite that you also owe
interest that accrues after the date of the judgment.
This interest continues to run until the judgment is paid, or becomes unenforceable by lapse of time. Just to give you an idea, at 10% the judgment
will double in about 7 years.
If you dispute owing the money, or have any valid defenses or counterclaims against the plaintiff, you should hire either myself or another attorney to represent you. Do this as soon after you are served with the
lawsuit as possible, to give your attorney as much time as possible to investigate and prepare your case.
If you have claims against the person or institution that is suing you, for
usury, deceptive trade practices, unreasonable collection practices, or
other possible defenses or counter-claims, and don’t raise them in the
lawsuit, you may lose the right to assert them forever.
Your attorney will then file appropriate papers with the court, and present your defenses and any counterclaims against the plaintiff. If there is
no settlement, there is a trial. If you win, fine. If you lose, there is then a
judgment against you.
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W H A T

I S

A

J U D G M E N T ?

A judgment is a judicial determination that you owe a certain amount
of money. In and of itself, a judgment doesn’t harm you. It is a piece of
paper. They don’t put you in jail for having a judgment against you. Many,
many people have unpaid judgments against them, particularly in Texas.
However, it can have serious implications for you.

I M P O R T A N T

S E C R E T

The granting of a judgment against you does show up on your
credit report, and can legally stay on your credit report for 10
years, even if it’s later paid in full.
If paid, then the notation “Paid” should show up, next to the judgment on the credit report. If a judgment is not paid within the 10
years, then it can be renewed by the plaintiff for another 10 years,
and so on. Judgments are not always renewed, and frequently become time-barred when they’re not collected and not renewed at
the end of the first 10 year period.

H O W

A R E

J U D G M E N T S

C O L L E C T E D ?

Unless you have a lot of property, it can be difficult for someone with a
judgment against you to collect it from you in the state of Texas. In olden
days, people actually moved to Texas to avoid creditors. People in trouble
with their creditors would write “GTT” on their cabin doors in chalk, for
“Gone to Texas” and the creditors would often give up on collecting the
money. The property you’re allowed to keep from creditors in Texas is
quite extensive.
In Texas, our State Constitution prohibits wage garnishment of most
debts, which is the most effective way of collecting judgments against
consumers in other states. Your wages can be garnished for child support,
and your paycheck can be garnished for unpaid federal student loans.
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Also, the IRS can levy on your paycheck for back taxes. But regular creditors, those with judgments for debts not based on any of these things,
have to try to collect from other assets of yours besides your paycheck.

I M P O R T A N T

S E C R E T

Now, it’s important to understand that once you deposit your
paycheck into your bank, it’s no longer considered wages. In fact,
once it’s in your bank, it’s fair game and a judgment creditor can
have a Writ of Garnishment issued from the Court, which freezes
those funds. You have the right to a hearing, but normally the
money ends up going to the creditor. If you have checks out on
those funds, it’s just too bad, the checks bounce. It’s a mess. Therefore, it’s not a good idea to have money in a bank account if you
have a judgment against you. It could be garnished.
One important thing that happens after someone gets a judgment against
you is that they usually record an “abstract” or summary of the judgment in the county real property records. This creates a lien on any nonexempt real estate that you own in that county, and the recording of the
judgment also gives public notice that you have a judgment against you.

W H A T

I S

A

W R I T

O F

E X E C U T I O N ?

No, you are not executed for having a judgment against you! But if you
have any non-exempt real estate, such as a lake lot, rental property, or any
other real estate that is not your homestead, then it’s fair game, and can
be sold by the sheriff to satisfy the judgment. It’s sold under what’s called
a “Writ of Execution”- Sounds pretty bad, doesn’t it? Even if the judgment
creditor doesn’t sell it, you will not be able to sell it without first paying
the judgment.
Now, your homestead, so long as it meets the definition of homestead
under Texas law, cannot legally be sold to pay the usual judgment credi-
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tor. However, you’ll find it difficult to sell your homestead if you have a
judgment against you, because a title company will not insure your title.
A title company will insist the judgment be paid at closing, or that they be
provided with a court order that judicially determines that the property
is your homestead.
A judgment creditor may give you a “partial” release of judgment lien
if you can prove to their satisfaction that it is, in fact, your homestead.
And there is a relatively new procedure under the Texas Property Code
whereby you can file an Affidavit concerning your homestead, but I’ll bet
the title companies will have a problem with that procedure, as well.

W H A T

I S

G A R N I S H M E N T ?

A judgment creditor can also serve a Writ of Garnishment on other people that owe you money. For example, if you have a small business, and
the creditor knows your customers, they can have a writ of garnishment
served on the customers that owe you money, and your customers have
to pay the creditor, not you.

W H A T

I S

P O S T - J U D G M E N T

D I S C O V E R Y ?

A judgment creditor may do a lot of other unpleasant things to you- it
really depends upon how aggressive and competent the attorneys are that
represent them. If the judgment creditor’s attorney really knows what he
or she is doing, and works hard to collect the money, then you’ve got a
problem.
For example, they can get a court order ordering you to turn over your
tax refund. They can even ask the court to have a receiver appointed over
you and the receiver can take over your business, or even walk right into
your bank and have the banker give him or her all of your money.
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A judgment creditor can have you ordered to appear for a deposition
where you have to show up and answer questions under oath, and disclose exactly what you own and where it is. These depositions can be held
either at the courthouse, the lawyer’s office, or somewhere else.
Once you have a judgment against you, the judgment creditor’s attorney
can also send you written questions that you have to answer under oath,
and make you provide all kinds of detailed financial information, such as
tax returns and bank statements.

I M P O R T A N T

S E C R E T

You can’t be put in jail just for owing a debt in Texas (except for
Child support), but you can be put in jail for contempt of Court,
such as by not turning over your tax refund if you’ve been ordered to do so by a judge, or haven’t shown up at a court-ordered
deposition, or answered written questions or produced documents, once ordered by a Court.

In short, having a judgment against you can be a real hassle. And you’re
never getting anywhere. The interest keeps increasing how much you
owe, and if you ever get anything, an inheritance or if you start a business,
the judgment creditor may show up with a court order to grab it. Your
credit will be messed up with the judgment for as long as the judgment is
on there. What’s there to do?

DE A L I NG

WI T H

L AWSU I T S

A N D

JUD GMENT S

Obviously, the first option to resolve the lawsuit or judgment is to pay
the debt. Depending upon the creditor, they may be willing to enter into
an Agreed Judgment, agreeing to accept the money in installment payments, over a period of time. Sometimes they will agree to waive or reduce the amount of attorney’s fees and costs sought by the lawsuit if you
voluntarily agree to make payments.
Another option is to make an offer of compromise and settlement, where
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you offer a smaller lump sum to settle the debt in full. Perhaps you could
borrow the money to settle the matter from friends or relatives.
One problem with settling debts in this manner, is that a creditor may
insist upon financial information from you, before accepting the settlement agreement, showing that you can’t afford to pay it in full. Suppose
you offer to settle a $10,000 debt for $5,000. The bank you owe the money
to says, fine, but we need a financial statement filled out that shows your
assets, and income and expenses.
Then they look at your budget, and you’ve got another $100 a month that
you can afford to put on the debt. So now the creditor wants $5,000, and
$100 a month for 3 years. And not only that, but now you’ve given them
detailed financial information that they can now use to more effectively
collect the money from you, if you don’t settle on their terms. So, settlement is not always possible.
One more disadvantage to compromising debts in this manner, is that if
someone forgives a debt that is owed, then that can be considered income
to the person whose debt was forgiven. So, you settle a $10,000 debt for
$3,000, it is likely that the creditor would then send a Form 1099 to the
IRS, so you would then owe taxes on the $7,000 debt forgiven. There is no
such “income from debt forgiveness” if you file bankruptcy, or if you can
show that you were insolvent on the date the debt was forgiven.

B A N K R U P T C Y

One option in dealing with a lawsuit for debt, or a judgment if it’s gone
that far, is to file a bankruptcy. Yes, even if a creditor already has a judgment against you, it’s not too late to file a bankruptcy and seek to discharge
or cancel it. However, there may be other reasons particular to your case
that we would want to file your case before a judgment is obtained – so,
if you’ve been served with a lawsuit, and filing bankruptcy is a possibility,
please make an appointment to see me or another experienced bankruptcy practitioner ASAP. As soon as any type of bankruptcy is filed, an
automatic stay, or court order goes into effect, that immediately stops all
lawsuits and other debt collection actions against you.
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In a Chapter 7 bankruptcy, the most common type of bankruptcy filed,
basically you trade any non-exempt assets that you have for a discharge
or cancellation of your debts. Generally speaking, in Texas, most middle
class people have little or no non-exempt property that can be taken away
from them by a bankruptcy trustee, the court official appointed by the
bankruptcy Court to administer your case.
We can claim as exempt from the claims of your creditors, your homestead, a vehicle for each licensed driver, personal property including appliances and furniture, etc., jewelry, and retirement plans. You do normally still have to pay the mortgage on your house, and payments on
vehicles and other secured debts.
Once the Chapter 7 is filed, all of your earnings are yours to keep; your
creditors have no claim on them. You can start businesses, have bank accounts, start fresh. That’s the whole idea of Bankruptcy- to give people a
new beginning, so they don’t spend their lives living under insurmountable debt.
At the end of the Chapter 7 case, usually in 3-4 months, you receive an
official Order of Discharge from the Court that cancels your dischargeable debts. Not all types of debts are cancelable in Chapter 7. Debts incurred through fraud, debts for intentionally hurting someone or their
property, income taxes less than 3 years old, student loan debts except in
very limited circumstances, and certain other debts cannot be canceled
in Chapter 7.
Chapter 13 is another Chapter of the Bankruptcy Code available to
handle lawsuits or judgments. In a Chapter 13, you pay your disposable
income, the amount of money you have left over after paying your necessary living expenses, to a Chapter 13 Trustee, an official appointed by the
Court. He or she then pays your creditors, and the difference, what can’t
be paid by your payments, is canceled at the end of your 3 to 5 year plan.
Chapter 13 can have many advantages to Chapter 7, depending on your
case. More types of debts can by canceled. You can use Chapter 13 to
catch up a house note, refinance a car or other secured property, or pay
taxes out over time with either no interest or greatly reduced interest,
followed by a discharge of your unsecured debts, just like in Chapter 7.
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Chapter 10

Owe the IRS? Bankruptcy
May be Able to Help!
Now, I’m going to explain a lot to you about I.R.S. problems, so I’ll first
tell you what I’m going to tell you. I’m going to tell you about
1 The Collection Powers of the IRS
2 Your Rights
3 Your Options
4 If your tax debt is “Currently Not Collectible”
5 The Statute of Limitations on Collection of Tax
6 How the Collection Process works
7 Resolving your Tax Problems without Bankruptcy, and finally
8 How Bankruptcy can Solve Your Tax Problems.

I R S

C O L L E C T I O N

P O W E R S

If you owe the IRS money, you know how it feels. It feels QUITE scary,
and it should, sort of like having a 900 pound gorilla knocking on your
front door. IRS Revenue Officers have enormous power to collect delinquent taxes. They can seize practically everything you own, with very
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limited exceptions, known as exemptions. The “exemptions” allowed you
against the claims of your other creditors under other state or federal
laws, that is, the property you’re allowed to keep, are not applicable to
the IRS.
IRS Revenue Officers can seize your bank accounts, certificates of deposit, and accounts receivable, without anyone’s approval. With an IRS
manager’s approval, a revenue officer can seize your automobiles, business assets, contents of safe deposit boxes, jewelry or other collections,
and real estate other than your homestead.
There are some things that the IRS cannot take away from you, but they’re
very limited. Examples: Necessary clothes and school books; a small
amount of furniture, fuel, food and personal effects; a small amount of
books or tools of trade; unemployment benefits; undelivered mail; and
an exemption for wages in the amount of the sum of your standard and
personal exemptions (that’s not much).

I M P O R T A N T

S E C R E T

Even your principal residence (your homestead) can be taken
and sold, but the I.R.S. must first go to court and get permission,
which you can contest. Yes, the IRS can seize your homestead,
even in the state of Texas. In “flagrant” cases, The IRS can even
take your pension or retirement plan and your social security
payments.

The collection powers of the IRS are truly awesome, but, they really have
to be, or some people would just not pay the tax. And you better believe
it, the IRS is going to collect tax, if it’s at all possible. After all, they have
the Army, Navy, Air Force, and Marines.
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Now, I’m not telling you that you’re powerless against the IRS. Not at all.
The IRS must follow their own rules. The law that the IRS has to obey is
the Internal Revenue Code, and IRS employees must also abide by the
Internal Revenue Manual, and other regulations.

I F

Y O U ’ R E

“ D E A D

B R O K E ”

If you have no assets or income subject to levy (seizure by the IRS), or if
the IRS determines that a levy would create an “undue hardship,” that is,
if an IRS levy would prevent you from meeting your necessary living expenses, as defined by the IRS, then the IRS can declare that your account
is “currently not collectible” and close your account.
This doesn’t mean that the tax is forgiven, or that the IRS will release any
Notices of Tax Lien it has filed. In fact, when an account is declared currently not collectible, the IRS may input computer codes that will “kick
out” your account to a revenue officer for collection, either periodically,
say every year, or before the account becomes time-barred, or when you
file a tax return showing so much income, say, over $50,000.
But, having your account declared currently not collectible at least resolves the matter temporarily, and unless your situation changes substantially, the tax eventually becomes time-barred.

T H E

S T A T U T E

O F

L I M I T A T I O N S

Many people aren’t aware that the IRS tax claims against you can become
unenforceable because of lapse of time. The IRS has ten years from the
date of the “assessment” to collect the taxes. It used to be 6 years. “Assessment” of the tax against you is when the IRS notes in its records that you
owe the tax; this usually occurs within a day or so of the receipt of your
return.
If the IRS doesn’t collect the money by the end of the ten years, whether
it’s income tax or payroll tax, (money you’ve withheld from your employ-
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ees’ pay), the IRS is time-barred from collecting the tax. Exceptions: If
the IRS sues you and gets a judgment, the judgment is valid longer (This
rarely happens). Or, if you leave the country, the statute is extended. The
statute can also be extended for the time an offer of compromise is pending, and the time that a bankruptcy is pending, plus six months.
Now, it’s very important to file your tax returns. It is a federal crime to
willfully fail or refuse to file a tax return. But it’s also quite stupid to not
file returns, because the statute of limitations never begins to run until
the tax is assessed, which only happens after you file a return.

T H E

C O L L E C T I O N

P R O C E S S

If you owe the IRS money, typically as soon as you file a return showing
a balance due, a lien arises in favor of the IRS. The lien is on all of your
property, world-wide. Technically, this occurs when the IRS assesses the
tax, makes demand upon you for payment, and you have neglected or
refused to pay.
The IRS can then file a Notice of Federal Tax Lien against you in the public records, and this puts others on notice that you owe taxes. After this
happens, you’ll find it impossible to sell real estate, without paying the
tax. The Notice of Tax Lien will appear on your credit report.
Typically, though, before a Notice of Lien is filed, you’ll receive a series
of several letters from the IRS about the money you owe. The letters start
out quite nicely, asking for the money, but become increasingly harsh.
The final letter will be entitled “Notice of Intent to Levy”, giving you 10
days to pay the tax before bank accounts may be levied upon, or 30 days
before the IRS will levy, or seize, wages. The IRS can levy sooner than
these periods, but collection of the tax must be “in jeopardy”.
Here in the Houston area, the letters come from the IRS Automated Collection System in Austin. If they have “levy sources,” that is, if they know
where you bank or work, then they can simply mail a Notice of Levy to
your bank or employer. The bank levy is a one-shot deal, and only traps
the money in the account on the date of levy.
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Wage levies are continuing, and the IRS gets the wages until you pay all
the tax or the levy is released. The IRS finds most of its levy sources by
simply calling taxpayers on the phone and asking. While it’s certainly your
decision, if the IRS calls you to ask where you work or bank, I wouldn’t
tell them. Tell them you want to talk to your lawyer before answering,
and then come see me or another attorney experienced in these matters.

R E V E N U E

O F F I C E R S

If the IRS doesn’t have a levy source, and you don’t pay, the account will
eventually be assigned to a Revenue Officer, basically a well-trained and
very aggressive tax collector. He or she will either call you, or quite likely
just show up at your home or business to demand payment of the tax!
These folks are not kidding! I explained earlier that Revenue Officers can
legally seize just about all of your property to satisfy the unpaid tax. If it
gets to this point, obviously I would suggest you hire me or another attorney experienced in these matters to help you deal with the problem.
In the meantime, I wouldn’t let a revenue officer into my home. The Revenue Officer must get your consent or a court order to enter your private
premises, and getting a court order is a big hassle for them.

I M P O R T A N T

S E C R E T

If the IRS representative shows you a gold badge, they are probably with the CID, the IRS Criminal Investigative Division. If you
are the subject of an IRS criminal investigation, I would decline
to answer questions without an attorney. Call me and I’ll recommend you to a criminal defense attorney.

54

W H A T

Y O U

P R O B L E M S ,

C A N

D O

T O

W I T H O U T

R E S O L V E

I R S

B A N K R U P T C Y

Now, if you owe some taxes, and are willing to pay, it may be possible to
enter into an installment agreement with the IRS. This is basically a timepayment plan. Some people are able to make such an agreement with the
IRS over the telephone.
But if you’ve been contacted by a Revenue Officer, or if you have a significant amount of income, a large tax debt, or a lot of property, you may be
better served to hire me, or someone else experienced in these matters,
to help you fill out an IRS Form 433 Collection Statement, listing all of
your assets, debts, income, and necessary monthly living expenses, and
negotiate on your behalf with the IRS.
That’s necessary monthly living expenses. Not cable TV. Not college tuition. In small cases, involving no more than a few thousand dollars, this
procedure can work fine. You make a monthly payment to IRS, just like
your other bills. You agree to pay current taxes as they come due.

O F F E R S

I N

C O M P R O M I S E

If you owe a large amount of tax for some reason, whether it’s income tax
or payroll taxes that were withheld from your employees, you may want
to make what’s called an Offer in Compromise to the IRS. This may allow
you to settle with the IRS for less than the full amount owed. I strongly
recommend that you hire a professional to handle any Offer in Compromise that you might make to the IRS.
To complete an Offer in Compromise, a Collection Statement is filled
out, but instead of making monthly payments, you offer a lump sum to
the IRS to settle up. The Offer must equal your “net equity in assets” plus
your ability to make payments over a period of time, discounted to present value.
The IRS will then consider your offer, and tell you if it’s acceptable or not.
To get the lump sum to offer, many people making offers in compromise
will borrow it from friends or relatives. In some circumstances the IRS
will permit up to 24 months to pay out an Offer in Compromise, or even
up to the remaining term of the Statute of Limitations on the tax.
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For example, let’s say you owe $50,000 in payroll taxes, but your assets
are only worth $5,000 and you will have only $5,000 of income in excess
of necessary living expenses over the next few years. First, your excess
income is discounted to $2,500, and that’s added to the $5,000 in equity
in assets you have. The IRS may very well accept the $7,500 total to settle
the $50,000 tax liability. And if it does, that’s it, the remaining tax, interest
and penalties are abated or canceled, any notices of tax lien are released,
and it’s over.
However, part of the IRS acceptance of any offer is that you comply with
IRS laws strictly for the next 5 years. If you later fail to file or pay, look
out, all deals are off, and the IRS KEEPS the money.

H A N D L I N G

T A X

P R O B L E M S

T H R O U G H

B A N K R U P T C Y

The filing of a bankruptcy case can greatly help, and sometimes completely solve, IRS Tax problems.
Once a bankruptcy case is filed, an automatic stay goes into effect, that
stops the IRS from taking any further collection action on the account.
In certain circumstances, income taxes are completely dischargeable or
cancelable in bankruptcy.
Keep in mind that payroll taxes, “941” taxes that you withheld from the
paychecks of employees, are never dischargeable in Bankruptcy.
But 941 or payroll taxes can:
1. Become unenforceable by lapse of time (“time-barred”) by the 10 year
Statute of limitations, or they
2. Can be compromised by an accepted Offer in Compromise, or they
3. Can be paid out over time in a Chapter 13 Bankruptcy, oftentimes
without interest, but payroll taxes cannot be discharged (canceled) in
Bankruptcy.
Now as to income taxes, if the due date of the tax return, including extensions, is more than 3 years before the filing of the Bankruptcy, the return
was filed more than 2 years prior to the filing of the Bankruptcy, and the
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tax liability was assessed more than 240 days before the Bankruptcy was
filed, the taxes may be dischargeable in a Chapter 7 bankruptcy.
There are a couple of other qualifications to this general rule. But if your
tax liability meets this general definition, the taxes are usually dischargeable in Chapter 7. You may not qualify to be a Chapter 7 debtor for other
reasons. If you have a lot of disposable income, or if you’ve had a Chapter
7 discharge within the past 8 years, then you may not qualify to be a
debtor under Chapter 7.
If you have a consultation with me, we’ll discuss these issues. If you have a
sizable IRS debt, we will likely order your transcripts of account from the
IRS, to determine the exact status of your taxes. Then I’ll work through
a flow chart with you to determine whether or not your taxes are dischargeable prior to filing your Chapter 7 Bankruptcy.
If the taxes are discharged in your Bankruptcy, following your Bankruptcy the IRS can never try to collect the taxes from you personally again,
by levy, for example.
However, if you have property, and the IRS had filed their Notice of Federal Tax Lien prior to when you filed the Bankruptcy, then the tax lien
continues to exist after the Bankruptcy, and will have to be dealt with in
some manner.
Usually, we pay the IRS an amount of money after the Bankruptcy to
release the lien (based on the value of your property) or allow the lien to
expire by the lapse of time, i.e. the running of the statute of limitations.
In such a situation, the I.R.S. lien does not attach to any new property
that you acquire, only the property that you owned when you filed the
Bankruptcy.
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If your taxes are not so old as to be dischargeable in Chapter 7, or for
other reasons you cannot file Chapter 7, it may be best to file a Chapter
13 case. In Chapter 13, the same automatic stay goes into effect as soon as
the case is filed, just like in Chapter 7. The IRS, as well as all of your other
creditors, cannot bother you in any way.
However, in Chapter 13, if the taxes that you owe are “priority” claims
and are not yet dischargeable, for example if they are not yet 3 years old,
then the amount of tax and accumulated interest up to the date you file
Chapter 13 must be paid during your Chapter 13 plan, together with your
other debts to the extent of your ability to pay, over as long as 60 months.
The IRS is not entitled to additional interest on the tax, unless they have
filed a Notice of Tax Lien prior to your Chapter 13 case being filed with
the Bankruptcy Court. Even if they have filed a notice of lien, the interest
that you must pay is limited to the amount of interest that accrues on the
amount of your equity in property, which is often much less than the full
amount of interest that you would otherwise have to pay.

I M P O R T A N T

S E C R E T

Now this all sounds quite complicated, and it is; most lawyers
and accountants are not aware of the legal issues and principles
involved in tax collection defense, particularly where the I.R.S.
is involved. In fact, it’s even more complicated than I can explain here. But take my word for it, Chapter 13 can be a terrific
way for people to solve tax problems. When you come in for
a consultation, it’s really quite simple for me to show you how
Chapter 13 can be used to resolve your problems with the IRS.
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Chapter 11

I’m in Default on My Student
Loans; Is There Any Help for Me?
Student loan debt is in the United States is out of control. According to
published reports, there is over $1 trillion in outstanding student loans.
I know it’s important that people be able to get student loans in order
to complete their education, but I understand that the very availability
of student loans actually increases the cost of post-secondary education.
Anyhow, what can you do about your student loans if they’re out of control? My office helps people find solutions to their student loan problems.
To understand what you can do about your student loans, you must first
make the distinction between federal loans and private loans.
As to federal loans, there are provisions where you can have your loans
canceled or discharged, and I’m not talking about by filing bankruptcy.
The discharge of your student loan not only makes the loan obligation
go away, but in most cases, the government must also give back any payments you have made (whether voluntarily or involuntarily) and help
clean up your credit.
For example, if your school closed before you completed your studies, you
can apply for a “closed school” discharge.
There are also what is known as “false certification” discharges whereby
your student loans are discharged. In and “ability to benefit” false cer-

56

tification discharge, it could be that if you did not have a high school
diploma or a GED when you applied for the school, that you should not
have obtained the student loan. Or, the school may not of been properly
certified to provide the loan.
Or, if the school kept a refund that you were due from your student loan,
you may be entitled to an “unpaid refund” discharge. You can also be
relieved of liability for federal loans because of your disability or death.
My office does an evaluation of people with student loan problems to
determine what possible discharges they are eligible for, if any.
Also, it’s important to examine if there are other programs that you may
be able to seek the forgiveness of your student loans by reason of public
service, your service as a teacher, or your military service, or your service
in the Peace Corps or AmeriCorps, and even other programs.
If you are ineligible for any of those discharges or programs, and you are
in default, there are still ways to deal with student loan problems and get
out of default. It is possible to seek to rehabilitate your loans, or perhaps
enter into an income-based repayment arrangement.
To rehabilitate a federal student loan, you must make nine payments during a 10 month period of time, in a reasonable and affordable amount.
Once you have made those nine payments on a rehabilitation program
then your loans are taken out of default, and your credit is cleaned up.
This sounds easy, but if you are in default on your loans, you are likely
dealing with a Debt Collector and they have their own ideas about what
is a “reasonable and affordable” payment for you to pay.
As another alternative, sometimes it is possible to consolidate your loans
and enter into an “Income Based Repayment” or IBR arrangement,
where the amount of your payments is based on your ability to pay. Some
people in IBR have payments as low as zero. How does that help me you
may ask? Well, under an IBR arrangement you pay for a period of time,
25 years, and any remaining balance is forgiven or cancelled. 25 years is
a long time, but at least the payments are under control, and any balance
that you still owe at the end will be forgiven.
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I M P O R T A N T

S E C R E T

Private loans however are another matter. They are very similar
to ordinary unsecured debt, except they are not dischargeable
in bankruptcy, at least to the extent that they are for “qualified
education expenses.” The unfortunate thing about private student
loans is it’s very difficult to negotiate with the debt collectors that
call you once you’re in default. However, private loans are subject
to state statutes of limitation, whereas federal loans are not.
Can student loans be discharged in bankruptcy? The US Bankruptcy
Code makes it very difficult to discharge student loans, especially federal
loans. In order to discharge or cancel student loans in bankruptcy, there
is a three part test: (1) if forced to repay the loans, you cannot maintain
a minimum standard of living; (2) that situation is going to continue for
most or all of the repayment period of the loan; (3) you have made goodfaith efforts to repay the loan.
In addition, some bankruptcy courts add a fourth element, that there be a
“certainty of hopelessness” such that there is basically no way you’re ever
going to be able to repay the loan.
Also, the federal government and other student loan lenders are aggressively resisting cases brought in bankruptcy court where borrowers are
trying to discharge their student loans, using as a reason that the borrowers did not try to use administrative methods such as IBR to deal with
their loans, prior to seeking to discharge the loans in bankruptcy.
That’s another reason why it is very important to at least try to reach some
kind of arrangement that you can live with, outside of bankruptcy, before
you file a bankruptcy case to try to discharge student loans.
It’s important to note, and it’s been held by recent court decisions, that
once you have a bankruptcy discharge, you can later go back and reopen
the bankruptcy and seek to discharge the student loans, even years after
the bankruptcy is over. Therefore, you would not need to file another
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bankruptcy, so long as you have already filed bankruptcy and listed the
particular student loans, if your situation changes such that you may not
be able to repay the loans now, whereas during the bankruptcy you could.
Dealing with delinquent student loans can be extremely stressful and
frustrating, because it’s a very complicated area. If you have defaulted student loans, and you’re unable to deal with the situation yourself, I highly
recommend that you consult with our firm or another law firm that is
familiar with these issues to help you. The first thing that we need you to
do is to bring us a list of all your outstanding loans.
To do that, go to the website www.nslds.ed.gov and retrieve your loan information. That website will only have your federal loan information, so
also bring us information about your private loans. If you still have your
loan documents, bring those in, as well as any letters from debt collectors
collecting on your student loans. Also bring in your loan documents and
whatever other paperwork that you have on your loans.
There is also a great deal of good information about student loans and
help for borrowers on a website sponsored by the National Consumer
Law Center at www.studentloanborrowerassistance.org.
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Chapter 12

How Do I Choose a Bankruptcy
Lawyer? Do I Even Need a
Lawyer to File for Bankruptcy?
It can be very difficult to choose an attorney for help with a legal problem, particularly such a scary legal procedure as bankruptcy. Many of my
comments here will apply to hiring a lawyer generally, but I’m specifically
talking about hiring a Houston bankruptcy lawyer to handle your personal or small business bankruptcy legal problems can be very intimidating to people, and the idea that they have to pick the right professional to
help them with their problem can cause a great deal of stress and anxiety.
Handling your own bankruptcy case without a lawyer. Although it is possible to file a bankruptcy case without a lawyer, I don’t recommend it, as
I explained earlier. I say that, not just because I am a bankruptcy lawyer,
but because one mistake, and you can cost yourself much more than the
cost of the lawyer. I’ve had people come to me after they’ve “goofed up”
their own cases, and sometimes it can be fixed, sometimes it can’t.
Moreover, representing yourself in a bankruptcy is like doing your own
dental work, or doing surgery on yourself. Even lawyers hire lawyers to
handle their personal bankruptcy, and I have represented several lawyers
in bankruptcy cases. Abe Lincoln said that one who represents himself
has a fool for a client.
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In addition, a lawyer that regularly practices in the bankruptcy courts is
familiar with the local rules of court, the local bankruptcy trustees and
their procedures and staff, and the local bankruptcy judges and their
staff. A competent, knowledgeable bankruptcy lawyer can make any
bankruptcy much less stressful, and seek to guide your case through the
system as smoothly as possible.
Beware of hiring a typing service, an “independent paralegal,” or other
non-lawyers that say they’ll prepare your papers and help you through
bankruptcy. There’s a lot more to it than typing a few papers, and these
people aren’t legally permitted to give you legal advice or appear in court
or at a meeting of creditors with you. And there’s a reason for that; they
don’t have the legal training or experience to even recognize problems
that could harm your case, much less be familiar with the nuances of a
particular bankruptcy judge or trustee.
Not only that, but as a practical matter, non-lawyer typing services or
paralegals will charge you (illegally, I might add) as much or more than
a lawyer would charge you, and the lawyer would accompany you to the
creditors meeting and if necessary to court, whereas a non-lawyer is never allowed to represent you in court or at a meeting of creditors.

F I N D I N G
“ G E T

O U T

T H E
O F

R I G H T
D E B T ”

L A W Y E R

The first step in choosing a lawyer is to make sure your lawyer is a lawyer.
I know it sounds silly, but if it were me, I would go to the Texas State
Bar website or call the State Bar of Texas at 1-800-204-2222 and ask for
membership. If you’re in another state, of course, contact that state’s bar
association and inquire.
Check to see if the lawyer you’re thinking about hiring is currently licensed to practice law. It’s amazing to me how many individuals either
masquerade themselves as lawyers, or were at one time properly licensed
lawyers, but have been disbarred or suspended from the practice of law,
and they are continuing to practice as if nothing had happened.
While you are checking on the lawyer with the State Bar, see if the lawyer
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has a “Disciplinary History.” If a lawyer has been publicly disciplined by
the Bar for ethical violations, that information is available. A lawyer may
have been publicly reprimanded, suspended from practice, or even disbarred for bad conduct. If the lawyer has a history of this, you may not
want to use that particular lawyer.
Now, the best way to choose any professional is to get a referral from
a friend or relative, someone who has used that professional’s services
before. I get many referrals that way, from current and former clients,
from other lawyers, and from one friend or relative referring another to
me. But not everyone wants to talk about the fact that they had to file
bankruptcy, so it may be difficult for you to get a personal referral to a
bankruptcy lawyer.

I M P O R T A N T

S E C R E T

When you go to meet with a bankruptcy lawyer, insist on meeting with the lawyer personally. If you meet with a legal assistant
or paralegal, and not with the lawyer, then the lawyer is doing
you a disservice. It’s just like going to the doctor.

When I go to see the doctor, I may meet with a nurse for a while, but it’s
the doctor’s services that I’m interested in paying for, not the nurse. If I
never saw the doctor, I’m not going to pay the doctor. And if the doctor
never sees you or talks to you to find out your problems, how does he
know what your problems are?
It works the same way with a lawyer. If the lawyer that you go to see about
your bankruptcy doesn’t have the time to meet with you, no problem, just
leave. There are many good lawyers who will represent you in a bankruptcy, that do take the time to personally meet with you and answer all
your questions. A legal assistant may not even realize that you have a particular problem with your case. I personally meet with all of my clients.
Knowledge and competency. While every lawyer doesn’t know everything about the law, you obviously want the lawyer that you hire for your

:5

case to be very knowledgeable about the area of law you hire him or her
to handle. I am Board Certified in Consumer Bankruptcy Law by the
Texas Board of Legal Specialization. I have been Board Certified since
1989, and I was re-certified every 5 years since then.
That means that I’ve been heavily involved in the practice of consumer
bankruptcy law in Houston at least 5 years (in my case since 1982). It
also means that I have been recommended by other lawyers and a judge
for board certification. And it means that I have passed a difficult written
examination about bankruptcy law. I concentrate specifically in the area
of consumer and small business bankruptcy law.
There are about 84,000 lawyers in the State of Texas. As of last count,
only 143 in the entire State of Texas were Board Certified in Consumer
Bankruptcy Law.
I’ve also been a member of the College of the State Bar of Texas since its
inception in 1990. That means I’ve voluntarily completed more than 30
hours of continuing legal education each year for each and every year
since then.
All that aside, let me share something practical with you that I’ve learned
about evaluating a professional that you are thinking about hiring. Assuming that you’re a reasonably intelligent person, if a professional person cannot explain something to you in plain language that you can understand, then that person probably doesn’t know what they’re talking
about.
So if you meet with a lawyer, doctor, or whoever, and you ask them a
question about what they propose to do for you, if they have to use big
words, and can’t explain it in a way that you can understand it, it’s very
likely that they don’t know what they’re talking about. Someone who really understands something can explain it so that you can understand
it. And if they can explain it to you, but won’t take the time to do it, I
wouldn’t hire them either.
Honesty. I hate to have to bring this up, but it’s a fact that there are dishonest lawyers, just like there are dishonest contractors, plumbers, car
salesmen, and so on. And let me tell you, at this particular time in Houston, there are some dishonest bankruptcy lawyers. I can’t name them for
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you, or I would be sued, but I would certainly like to name them.
There are also bankruptcy lawyers that from time to time are disciplined
by the State Bar, or are in trouble with their clients in Bankruptcy Court
for not doing their jobs. Some are even investigated and prosecuted by
the U.S. Department of Justice for committing bankruptcy crimes.
Unfortunately it can be very difficult to stop a lawyer from practicing
law once he or she gets a law license. Your best defense is to check with
the State Bar before you hire a lawyer, to see if that lawyer has been disciplined.
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hint #1

If a lawyer ever tells you to not disclose property, not to list creditors, or
to put down false information on the bankruptcy papers that are to be
filed with the Bankruptcy Court to start a bankruptcy case, get out of
that law office, tell the lawyer you no longer need his or her services, and
leave. The documents that are filed with the Bankruptcy Court are signed
by you under penalty of perjury, and signing false documents is a federal
crime and can quickly get you a personal interview with an FBI agent.
Never, and I mean never, give a Power of Attorney to a lawyer or anyone
else to sign bankruptcy schedules or other papers to be filed in Bankruptcy Court for you. YOU are required to personally sign them, and YOU
are responsible for their content. Period. DO NOT sign blank papers or
schedules, even with the attorney’s promise to fill them in later.
hint #2

If a bankruptcy lawyer proposes to meet you for the first time at a
Denny’s restaurant, or a topless bar? (true story), and won’t tell you where
his office is, FORGET IT! Hire someone else.
No kidding, there is really a former local bankruptcy lawyer, now barred
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from practicing in Bankruptcy Court, that did this, met people in public
places, took money from them, filed a little paperwork with the Court,
never followed up to complete his cases or take care of his client’s problems, and the result was very bad.
Again, contact the State Bar of Texas at State Bar of Texas Web Site or by
calling 1-800-204-2222, to make sure the lawyer is a lawyer. Then check
his or her disciplinary history to see if he or she has been in trouble with
the Bar. This doesn’t guarantee that you will get a good, honest, competent lawyer, but it’s a start. After that, interview the lawyer and trust your
instincts.
BY ALL MEANS if a lawyer engages in conduct that is unethical or dishonest, file a complaint (called a “grievance”) with the State Bar of Texas!
Of course, not every dispute with a lawyer involves unethical conduct,
but if the lawyer is a crook, the legal profession as a whole wants them
stopped — but it’s up to you to file a complaint.
There is another reason that you want an honest “get out of debt” lawyer to represent you. The bankruptcy judges and trustees generally know
which lawyers they can trust.
They know which lawyers have thoroughly interviewed the clients, and
they generally know which lawyers will counsel clients to not disclose assets or creditors, make unlawful transfers of assets, or do other improper
things.
That’s why it’s especially important for you to pick a lawyer who has a
good reputation. A lawyer with a good reputation for honesty can in
many cases be a more effective lawyer for you, because what he or she
says and does is respected and given more weight and credence. At least
that’s my philosophy, and the way I live my life and the way I practice law.
My reputation is very important to me, and I work to keep a good reputation by conducting myself honestly in all my dealings with the Court and
the trustees, my clients and other parties.
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Time for Action!
Well you’ve reached the end of the book. If you have other questions,
come in and see us and we will do our best to answer them. Otherwise,
it’s time for action!
To start solving your debt troubles, contact my office at 713-772-8037 or
Toll Free 1-877-597-9358 and schedule an appointment. Thank you!
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Appendix
PROPERTY CODE
TITLE 5. EXEMPT PROPERTY AND LIENS
SUBTITLE A. PROPERTY EXEMPT FROM CREDITORS’ CLAIMS
CHAPTER 41. INTERESTS IN LAND
SUBCHAPTER A. EXEMPTIONS IN LAND DEFINED
Sec. 41.001. INTERESTS IN LAND EXEMPT FROM SEIZURE.
(a) A homestead and one or more lots used for a place of burial of the
dead are exempt from seizure for the claims of creditors except for encumbrances properly fixed on homestead property.
(b) Encumbrances may be properly fixed on homestead property for:
(1) purchase money;
(2) taxes on the property;
(3) work and material used in constructing improvements on the property if contracted for in writing as provided by Sections 53.254(a), (b), and
(c);(4) an owelty of partition imposed against the entirety of the property
by a court order or by a written agreement of the parties to the partition,
including a debt of one spouse in favor of the other spouse resulting from
a division or an award of a family homestead in a divorce proceeding;
(5) the refinance of a lien against a homestead, including a federal tax
lien resulting from the tax debt of both spouses, if the homestead is a
family homestead, or from the tax debt of the owner;
(6) an extension of credit that meets the requirements of Section 50(a)
(6), Article XVI, Texas Constitution; or
(7) a reverse mortgage that meets the requirements of Sections 50(k)-(p),
Article XVI, Texas Constitution.
(c) The homestead claimant’s proceeds of a sale of a homestead are not
subject to seizure for a creditor’s claim for six months after the date of sale.
Amended by Acts 1985, 69th Leg., ch. 840, Sec. 1, eff. June 15, 1985; Acts
1993, 73rd Leg., ch. 48, Sec. 2, eff. Sept. 1, 1993; Acts 1995, 74th Leg., ch.
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121, Sec. 1.01, eff. May 17, 1995; Acts 1995, 74th Leg., ch. 121, Sec. 2.01;
Acts 1997, 75th Leg., ch. 526, Sec. 1, eff. Sept. 1, 1997; Acts 2001, 77th
Leg., ch. 516, Sec. 1, eff. Sept. 1, 2001.
Sec. 41.002. DEFINITION OF HOMESTEAD. (a) If used for the purposes of an urban home or as both an urban home and a place to exercise
a calling or business, the homestead of a family or a single, adult person,
not otherwise entitled to a homestead, shall consist of not more than 10
acres of land which may be in one or more contiguous lots, together with
any improvements thereon.
(b) If used for the purposes of a rural home, the homestead shall consist
of:
(1) for a family, not more than 200 acres, which may be in one or more
parcels, with the improvements thereon; or
(2) for a single, adult person, not otherwise entitled to a homestead, not
more than 100 acres, which may be in one or more parcels, with the improvements thereon.
(c) A homestead is considered to be urban if, at the time the designation
is made, the property is:
(1) located within the limits of a municipality or its extraterritorial jurisdiction or a platted subdivision; and
(2) served by police protection, paid or volunteer fire protection, and at
least three of the following services provided by a municipality or under
contract to a municipality:
(A) electric;
(B) natural gas;
(C) sewer;
(D) storm sewer; and
(E) water.
(d) The definition of a homestead as provided in this section applies to
all homesteads in this state whenever created.
Amended by Acts 1985, 69th Leg., ch. 840, Sec. 1, eff. June 15, 1985; Acts
1989, 71st Leg., ch. 391, Sec. 2, eff. Aug. 28, 1989; Acts 1999, 76th Leg.,
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ch. 1510, Sec. 1, eff. Jan. 1, 2000; Acts 1999, 76th Leg., ch. 1510, Sec. 2,
eff. Sept. 1, 1999.
PROPERTY CODE
TITLE 5. EXEMPT PROPERTY AND LIENS
SUBTITLE A. PROPERTY EXEMPT FROM CREDITORS’ CLAIMS
CHAPTER 42. PERSONAL PROPERTY
Sec. 42.001. PERSONAL PROPERTY EXEMPTION. (a) Personal property, as described in Section 42.002, is exempt from garnishment, attachment, execution, or other seizure if:
(1) the property is provided for a family and has an aggregate fair market
value of not more than $60,000, exclusive of the amount of any liens, security interests, or other charges encumbering the property; or
(2) the property is owned by a single adult, who is not a member of a
family, and has an aggregate fair market value of not more than $30,000,
exclusive of the amount of any liens, security interests, or other charges
encumbering the property.
(b) The following personal property is exempt from seizure and is not
included in the aggregate limitations prescribed by Subsection (a):
(1) current wages for personal services, except for the enforcement of
court-ordered child support payments;
(2) professionally prescribed health aids of a debtor or a dependent of a
debtor;
(3) alimony, support, or separate maintenance received or to be received
by the debtor for the support of the debtor or a dependent of the debtor;
and
(4) a religious bible or other book containing sacred writings of a religion that is seized by a creditor other than a lessor of real property who
is exercising the lessor’s contractual or statutory right to seize personal
property after a tenant breaches a lease agreement for or abandons the
real property.
(c) Except as provided by Subsection (b)(4), this section does not pre-
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vent seizure by a secured creditor with a contractual landlord’s lien or
other security in the property to be seized.
(d) Unpaid commissions for personal services not to exceed 25 percent
of the aggregate limitations prescribed by Subsection (a) are exempt from
seizure and are included in the aggregate.
(e) A religious bible or other book described by Subsection (b)(4) that is
seized by a lessor of real property in the exercise of the lessor’s contractual or statutory right to seize personal property after a tenant breaches a
lease agreement for the real property or abandons the real property may
not be included in the aggregate limitations prescribed by Subsection (a).
Acts 1983, 68th Leg., p. 3522, ch. 576, Sec. 1, eff. Jan. 1, 1984. Amended
by Acts 1991, 72nd Leg., ch. 175, Sec. 1, eff. May 24, 1991; Acts 1997,
75th Leg., ch. 1046, Sec. 1, eff. Sept. 1, 1997.
Amended by:
Acts 2007, 80th Leg., R.S., Ch. 444, Sec. 1, eff. September 1, 2007.
Sec. 42.002. PERSONAL PROPERTY. (a) The following personal property is exempt under Section 42.001(a):
(1) home furnishings, including family heirlooms;
(2) provisions for consumption;
(3) farming or ranching vehicles and implements;
(4) tools, equipment, books, and apparatus, including boats and motor
vehicles used in a trade or profession;
(5) wearing apparel;
(6) jewelry not to exceed 25 percent of the aggregate limitations prescribed by Section 42.001(a);
(7) two firearms;
(8) athletic and sporting equipment, including bicycles;
(9) a two-wheeled, three-wheeled, or four-wheeled motor vehicle for
each member of a family or single adult who holds a driver’s license or
who does not hold a driver’s license but who relies on another person to
operate the vehicle for the benefit of the nonlicensed person;
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(10) the following animals and forage on hand for their consumption:
(A) two horses, mules, or donkeys and a saddle, blanket, and bridle for
each;
(B) 12 head of cattle;
(C) 60 head of other types of livestock; and
(D) 120 fowl; and
(11) household pets.
(b) Personal property, unless precluded from being encumbered by other law, may be encumbered by a security interest under Subchapter B,
Chapter 9, Business & Commerce Code, or Subchapter F, Chapter 501,
Transportation Code, or by a lien fixed by other law, and the security
interest or lien may not be avoided on the ground that the property is
exempt under this chapter.
Acts 1983, 68th Leg., p. 3522, ch. 576, Sec. 1, eff. Jan. 1, 1984. Amended
by Acts 1991, 72nd Leg., ch. 175, Sec. 1, eff. May 24, 1991; Acts 1993,
73rd Leg., ch. 216, Sec. 1, eff. May, 17, 1993; Acts 1997, 75th Leg., ch.
165, Sec. 30.245, eff. Sept. 1, 1997; Acts 1999, 76th Leg., ch. 414, Sec. 2.36,
eff. July 1, 2001; Acts 1999, 76th Leg., ch. 846, Sec. 1, eff. Aug. 30, 1999.
Sec. 42.0021. ADDITIONAL EXEMPTION FOR CERTAIN SAVINGS
PLANS. (a) In addition to the exemption prescribed by Section 42.001,
a person’s right to the assets held in or to receive payments, whether
vested or not, under any stock bonus, pension, annuity, deferred compensation, profit-sharing, or similar plan, including a retirement plan
for self-employed individuals, or a simplified employee pension plan, an
individual retirement account or individual retirement annuity, including an inherited individual retirement account or individual retirement
annuity, or a health savings account, and under any annuity or similar
contract purchased with assets distributed from that type of plan or account, is exempt from attachment, execution, and seizure for the satisfaction of debts to the extent the plan, contract, annuity, or account is
exempt from federal income tax, or to the extent federal income tax on
the person’s interest is deferred until actual payment of benefits to the
person under Section 223, 401(a), 403(a), 403(b), 408(a), 408A, 457(b),
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or 501(a), Internal Revenue Code of 1986, including a government plan
or church plan described by Section 414(d) or (e), Internal Revenue
Code of 1986. For purposes of this subsection, the interest of a person in
a plan, annuity, account, or contract acquired by reason of the death of
another person, whether as an owner, participant, beneficiary, survivor,
coannuitant, heir, or legatee, is exempt to the same extent that the interest
of the person from whom the plan, annuity, account, or contract was acquired was exempt on the date of the person’s death. If this subsection is
held invalid or preempted by federal law in whole or in part or in certain
circumstances, the subsection remains in effect in all other respects to the
maximum extent permitted by law.
(b) Contributions to an individual retirement account, other than contributions to a Roth IRA described in Section 408A, Internal Revenue
Code of 1986, or an annuity that exceed the amounts deductible under
the applicable provisions of the Internal Revenue Code of 1986 and any
accrued earnings on such contributions are not exempt under this section unless otherwise exempt by law. Amounts qualifying as nontaxable
rollover contributions under Section 402(a)(5), 403(a)(4), 403(b)(8), or
408(d)(3) of the Internal Revenue Code of 1986 before January 1, 1993,
are treated as exempt amounts under Subsection (a). Amounts treated
as qualified rollover contributions under Section 408A, Internal Revenue
Code of 1986, are treated as exempt amounts under Subsection (a). In
addition, amounts qualifying as nontaxable rollover contributions under
Section 402(c), 402(e)(6), 402(f), 403(a)(4), 403(a)(5), 403(b)(8), 403(b)
(10), 408(d)(3), or 408A of the Internal Revenue Code of 1986 on or
after January 1, 1993, are treated as exempt amounts under Subsection
(a). Amounts qualifying as nontaxable rollover contributions under Section 223(f)(5) of the Internal Revenue Code of 1986 on or after January 1,
2004, are treated as exempt amounts under Subsection (a).
(c) Amounts distributed from a plan, annuity, account, or contract entitled to an exemption under Subsection (a) are not subject to seizure for
a creditor’s claim for 60 days after the date of distribution if the amounts
qualify as a nontaxable rollover contribution under Subsection (b).
(d) A participant or beneficiary of a plan, annuity, account, or contract
entitled to an exemption under Subsection (a), other than an individual
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retirement account or individual retirement annuity, is not prohibited
from granting a valid and enforceable security interest in the participant’s
or beneficiary’s right to the assets held in or to receive payments under
the exempt plan, annuity, account, or contract to secure a loan to the participant or beneficiary from the exempt plan, annuity, account, or contract, and the right to the assets held in or to receive payments from the
plan, annuity, account, or contract is subject to attachment, execution,
and seizure for the satisfaction of the security interest or lien granted by
the participant or beneficiary to secure the loan.
(e) If Subsection (a) is declared invalid or preempted by federal law, in
whole or in part or in certain circumstances, as applied to a person who
has not brought a proceeding under Title 11, United States Code, the
subsection remains in effect, to the maximum extent permitted by law, as
to any person who has filed that type of proceeding.
(f) A reference in this section to a specific provision of the Internal Revenue Code of 1986 includes a subsequent amendment of the substance
of that provision.
Added by Acts 1987, 70th Leg., ch. 376, Sec. 1, eff. Sept. 1, 1987. Amended by Acts 1989, 71st Leg., ch. 1122, Sec. 1, eff. Sept. 1, 1989; Acts 1995,
74th Leg., ch. 963, Sec. 1, eff. Aug. 28, 1995; Acts 1999, 76th Leg., ch. 106,
Sec. 1, eff. Sept. 1, 1999.
Amended by:
Acts 2005, 79th Leg., Ch. 130, Sec. 1, eff. May 24, 2005.
Acts 2005, 79th Leg., Ch. 130, Sec. 2, eff. May 24, 2005.
Acts 2011, 82nd Leg., R.S., Ch. 933, Sec. 1, eff. June 17, 2011.
Sec. 42.0022. EXEMPTION FOR COLLEGE SAVINGS PLANS. (a) In
addition to the exemption prescribed by Section 42.001, a person’s right
to the assets held in or to receive payments or benefits under any of the
following is exempt from attachment, execution, and seizure for the satisfaction of debts:
(1) any fund or plan established under Subchapter F, Chapter 54, Education Code, including the person’s interest in a prepaid tuition contract;
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(2) any fund or plan established under Subchapter G, Chapter 54, Education Code, including the person’s interest in a savings trust account; or
(3) any qualified tuition program of any state that meets the requirements of Section 529, Internal Revenue Code of 1986, as amended.
(b) If any portion of this section is held to be invalid or preempted by
federal law in whole or in part or in certain circumstances, this section
remains in effect in all other respects to the maximum extent permitted
by law.
Added by Acts 2003, 78th Leg., ch. 113, Sec. 1, eff. Sept. 1, 2003.
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